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understand this bill, to say, no, this
really does support the small investor,
and the President decided to go with
that rhetoric rather than with what I
consider to be the true substantive
benefit of this bill.

So we are back again. We have gone
through this argument in committee.
The bill was reported out of committee
by a strong bipartisan margin. We are
back into it here on the floor. As indi-
cated, the bill was passed by the Sen-
ate by a strong bipartisan margin. It
has gone through the House. The over-
ride vote was 319 to 100, more than 3 to
1. It needed only be 2 to 1, but it was
more than 3 to 1. So that makes it very
clear there is a strong bipartisan mes-
sage here.

I am interested that the authorship
of this bill began on the Democratic
side of the aisle with Senator DODD,
joined on the Republican side of the
aisle by Senator DOMENICI. It was
known as the Dodd-Domenici bill in
the previous Congress. Now, given the
results of the election, it is called the
Domenici-Dodd bill. But it dem-
onstrates the bipartisan nature, rising
above partisan bickering, that has
marked this entire effort. The effort
has taken years, and in the years since
Senator DoDD began his crusade to get
this problem fixed, there have been
millions, if not hundreds of millions of
dollars wasted, investor dollars wasted
in dealing with these frivolous law-
suits. If this veto is upheld, there will
be millions, if not hundreds of millions
of dollars wasted in the future.

This legislation will ultimately pass.
It will ultimately pass because it is the
right thing to do and more and more
people recognize that it is the right
thing to do. The only question is
whether it should pass in this Congress
and become law in this year. I believe
the time has gone long enough for us to
debate this and repeat the arguments
back and forth. The time has come for
us to pass this bill.

So I hope the Senate will respond, as
the House has done, with a strong bi-
partisan majority to override the
President’s veto. I expressed my con-
cern that I think the President was
misguided by his advisers on this one,
both those who advised him on the sub-
stance and those who may have advised
him on the politics. I hope we will help
correct this Presidential mistake by
what we do here on the floor.

Mr. President, I could go on and re-
peat all of the arguments that have
been made in committee and on the
floor on this issue, but I see the senior
Senator from Maryland, who was the
ranking member of the Banking Com-
mittee and who is opposed to this bill,
and undoubtedly in support of the
President’s veto. He is on the floor, and
I will be happy to yield to him for
whatever opening statement he might
have. Then we can go forward from
there.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Maryland.
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Mr. SARBANES. Mr. President, as I
understand it, the distinguished Sen-
ator from Tennessee would like to ad-
dress the Senate for a short period of
time. I ask unanimous consent the
Senator from Tennessee be recognized,
and at the conclusion of his remarks I
then be recognized.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Tennessee.

——————

THE HOWARD H. BAKER, JR.
COURTHOUSE

Mr. THOMPSON. I thank the Senator
from Maryland, and I thank the Chair.

Mr. President, one of the highest
honors that I have in serving in the
U.S. Senate is the fact that I hold a
seat once occupied by Howard H.
Baker, Jr. I have no doubt that this
seat will always be known as the Baker
seat, and that is how it should be.

This morning I rise and it is my
honor to rise in support of the action of
the Senate taken last night, just prior
to adjournment. The Senate passed
H.R. 25647 to name the new U.S. court-
house in Knoxville, TN, in the Sen-
ator’s beloved east Tennessee, after
Senator Baker.

I know that the Howard H. Baker, Jr.
Courthouse will always serve as a re-
minder of the love and respect that all
Tennesseans, as well as all Members of
this body, have for him.

Mr. SARBANES. Mr. President, let
me simply say I am delighted to hear
the courthouse has been named for our
very able colleague, Howard Baker. I
did wonder whether Howard Baker
would be able to practice law in the
Howard Baker Courthouse, but I guess
that issue can be settled when the time
arises. But it is certainly a recognition
that his very distinguished career here
in the Senate makes well deserved.

————

SECURITIES LITIGATION REFORM
ACT—VETO

The Senate continued with the recon-
sideration of the bill.

Mr. SARBANES. Mr. President, first
I want to say that the logic of my col-
league from Utah is absolutely right. I
think he said right at the end of his re-
marks that I was against the bill and,
therefore, he assumed that I would be
in support of the veto. And he is obvi-
ously correct. I will not now—I may
later—talk a bit about the broader de-
fects which I see in the legislation. But
I want to address now the items that
were touched upon in the President’s
veto message as the basis for his
vetoing the legislation.

My own view is that there are other
reasons as well that go well beyond
what the President indicated. But I
want to focus on that for the moment
since it is the veto message, the veto,
that is before us. And the issue, of
course, would be whether to override
the veto.

I listened to my distinguished col-
league from Utah as he talked, and to
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the various examples that he gave as a
reason for why we should pass this leg-
islation in terms of the kinds of suits
that had been brought and the frivo-
lousness of the actions. And I want to
simply say to him that, if that is all
the bill did, if the bill were crafted in
a way to get at the kind of examples he
was citing, I think the bill would have
passed 99-0. So I do not really differ
with him in the examples that he cited
as being problems and saying that
those are problems and measures ought
to be taken in order to correct them.
The problem is that this bill goes way
beyond that. That is the problem.

The President, since the conference
report was passed 2 weeks ago, has now
vetoed it. That actually reflects, 1
think, the overwhelming position
taken by newspaper and magazine edi-
tors around the country who have ana-
lyzed this legislation and who have no
vested interest in it. There are a num-
ber of interest groups who have an in-
terest on either side of this legislation.
But these are common indicators out-
side of that framework. They have by
and large strongly come down against
it.

The President said in his message,
“Those who are victims of fraud should
have recourse in our courts. Unfortu-
nately, changes made in this bill dur-
ing conference could well prevent
that.”

I hope that the Senate will sustain
the President’s veto so that we could
get about the business of crafting legis-
lation better targeted at the goal that
I think we all share—deterring frivo-
lous lawsuits. I want to emphasize that
again. I know of no one who argues
against reasoned measures to deter
frivolous lawsuits.

The President’s veto message recog-
nizes that this bill is not a balanced re-
sponse to the problem of frivolous law-
suits. This legislation will affect far
more than frivolous lawsuits. As I said
at the outset, if the bill dealt only with
the problem of frivolous lawsuits, I
would be for it, and presumably the
President would have signed it.

Unfortunately, this bill that is before
us will make it more difficult for inves-
tors to bring and recover damages in
legitimate fraud actions. Investors will
find it far more difficult to bring and
to recover damages in legitimate fraud
actions.

The editors of Money magazine con-
cluded that this legislation hurts in-
vestors, stating in their December edi-
torial as follows: ‘“Now only Clinton
can stop Congress from hurting small
investors like you.” That is Money
magazine. The President has tried to
do that through the veto. We should do
our part now by supporting this veto.

The President’s message identified
three areas of concern with the bill:
The pleading standard, the safe harbor,
and the rule 11 provision. On the first
point, the President said, and I quote
him: “The pleading requirements of the
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conference report with regard to a de-
fendant’s state of mind impose an un-
acceptable procedural hurdle to meri-
torious claims being heard in Federal
courts.”’—‘‘an unacceptable procedural
hurdle to meritorious claims being
heard in Federal court.”

What are pleading standards? Some
of this, of course, gets very lawyerly,
but it has to get lawyerly because you
are really talking about the basis on
which people have access to the courts.
That may appear to be a highly tech-
nical legal matter, and in some re-
spects it is. But the practical result is
very real for people who may have been
defrauded or abused in terms of making
their investment decisions.

Pleading standards refer to what an
investor must show in order to initiate
a securities fraud lawsuit. In other
words, what must you establish in
order to get the lawsuit started? The
bill that was reported by the Senate
Banking Committee adopted the plead-
ing standard used by the U.S. Court of
Appeals for the Second Circuit. That
standard says that investors seeking to
file securities fraud cases must, and I
quote: ‘‘specifically allege facts giving
rise to a strong inference that the de-
fendant acted with the required state
of mind.”

In other words, the plaintiff in set-
ting out his pleading has to specifically
allege facts that give rise to a strong
inference that the defendant acted with
the required state of mind. This is a
standard more stringent than the Fed-
eral Rules of Civil Procedure. It, in
fact, is a minority view amongst the
circuit courts in terms of the threshold
that the plaintiff has to cross in order
to initiate a securities fraud lawsuit.

But that was a standard adopted in
the committee, in the committee-re-
ported bill. When the bill came to the
Senate floor, the Senate adopted an
amendment to this provision that was
offered by the distinguished Senator
from Pennsylvania, Senator SPECTER.
Senator SPECTER’S amendment codi-
fied, brought into the statute, addi-
tional second circuit holdings clari-
fying this standard. These additional
second circuit holdings state that a
plaintiff may meet the pleading stand-
ard by alleging facts showing the de-
fendant had motive and opportunity to
commit fraud or constituting strong
circumstantial evidence of state of
mind. What the second circuit has done
is they have enunciated this holding
with respect to pleadings, and then in
subsequent opinions they had clarified
this standard to make it clear that mo-
tive and opportunity to commit fraud,
or facts constituting strong cir-
cumstantial evidence of a state of
mind, would also meet the pleading
standard.

The argument made was that, if you
are going to take the second circuit
standard, then you ought to take the
second circuit’s elaboration of its
standard, which seems to me an emi-
nently logical and reasonable position.

I think it is probably safe to say that
the only pro-investor amendment
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adopted on the Senate floor was the
Specter amendment.

I thought it was a constructive con-
tribution to the legislation, and a ma-
jority of this body, I think on a vote of
57 to 42, agreed with that.

Unfortunately, this amendment was
dropped in conference, the SPECTER
amendment. The conference report de-
leted the SPECTER amendment, leaving
investors without the protection of the
additional second circuit holdings. And
the President in his veto message said
the following:

The conferees deleted an amendment of-
fered by Senator SPECTER and adopted by the
Senate that specifically incorporated Second
Circuit case law with respect to pleading a
claim of fraud. Then they specifically indi-
cated that they were not adopting Second
Circuit case law but instead intended to
strengthen the existing pleading require-
ments of the Second Circuit. All this shows
that the conferees meant to erect a higher
barrier to bringing suit than any now exist-
ing—one so high that even the most ag-
grieved investors with the most painful
losses may get tossed out of court before
they have a chance to prove their case.

Mr. President, I think that President
Clinton was well advised to object to
that provision of the conference report.
A number of eminent law professors,
experts without any axe to grind,
wrote to the President warning of the
consequences of that provision.

Professor Arthur Miller of the Har-
vard Law School, a nationally recog-
nized expert on civil procedure, warned
that the pleading standard adopted in
conference, and I quote him, ‘‘effec-
tively will destroy the private enforce-
ment capacities that have been given
to investors to police our Nation’s mar-
ketplace.”

John Sexton, the very able and dis-
tinguished dean of the New York Uni-
versity School of Law, one of our Na-
tion’s preeminent law schools, and also
an expert on civil procedure, wrote, ‘It
simply will be impossible for the plain-
tiff, without discovery, to meet the
standard inserted by the conference
committee at the last minute.” Let me
repeat that from Dean Sexton. ‘It sim-
ply will be impossible for the plaintiff,
without discovery, to meet the stand-
ard inserted by the conference com-
mittee at the last minute.”

Joel Seligman, dean of the Univer-
sity of Arizona School of Law and an
expert in securities law, also expressed
concern that the pleading standard
would ‘“‘prevent a significant number of
meritorious lawsuits from going for-
ward.”’

These are all very distinguished legal
experts, very knowledgeable on this
particular area of the law, and all ex-
pressing these very strong judgments
about the impact of what was done in
the conference with respect to this
issue.

I ask unanimous consent that those
letters be printed in the RECORD at the
end of my remarks.

The PRESIDING OFFICER (Mr.
COVERDELL). Without objection, it is so
ordered.
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(See exhibit 1.)

Mr. SARBANES. Mr. President, sus-
taining the President’s veto would give
the Congress a chance to craft a more
reasonable pleading standard. This is a
very important issue. It may not ap-
pear to be so, but the end result of not
having a reasonable pleading standard
is that you will prevent people with
meritorious claims from being able to
initiate and carry through their suit. I
wish to underscore, I am talking about
people with meritorious claims.

A reasonable pleading standard, as
was in the original proposed bill and
enhanced by the SPECTER amendment,
would not provide any opening for friv-
olous lawsuits but it would ensure that
meritorious lawsuits were not barred
from the courtroom.

Let me turn to safe harbor, which, of
course, was an issue on which there
was extended discussion in this Cham-
ber in the course of the consideration
of this legislation and then again on
the conference report. The President
stated with respect to the safe harbor
provision—this is the President in the
veto message:

While I support the language of the con-
ference report providing a ‘‘safe harbor’ for
companies that include meaningful cau-
tionary statements in their projections of
earnings, the Statement of Managers—which
will be used by courts as a guide to the in-
tent of the Congress with regard to the
meaning of the bill—attempts to weaken the
cautionary language that the bill itself re-
quires. Once again, the end result may be
that investors find their legitimate claims
unfairly dismissed.

The safe harbor provision creates a
statutory exemption from liability for
so-called forward-looking statements.
Forward-looking statements are broad-
ly defined in the bill to include both
oral and written statements—both oral
and written statements. Examples in-
clude projections of financial items
such as revenues and income for the
quarter or for the year, estimates of
dividends to be paid to shareholders,
and statements of future economic per-
formance such as sales trends and de-
velopments of new products. In short,
forward-looking statements include
the type of information that is impor-
tant to investors deciding whether to
purchase a particular stock.

I differ somewhat with the President
on his analysis because I think the safe
harbor language in the bill as well as
the language in the statement of man-
agers is troublesome. It is my very
deep concern that the safe harbor pro-
vision in this legislation will, for the
first time, protect fraudulent state-
ments under the Federal securities law.
The American Bar Association wrote
the President that the safe harbor ‘‘has
been transformed not simply into a
shelter for the reckless but for the in-
tentional wrongdoer as well.”

Think of that, not simply into a shel-
ter for the reckless but for the inten-
tional wrongdoer as well.

Projections by corporate insiders will
be protected, even though they may be
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unreasonable, misleading, and fraudu-
lent, if accompanied by boilerplate
cautionary language.

The claim is made that the bill codi-
fies a legal doctrine applied by the
courts known as ‘‘bespeaks caution.”
As I understand it, all courts that have
applied this doctrine have required
that projections be accompanied by
disclaimers specifically tailored to the
projections. If companies want to im-
munize their projections, they must
alert investors to the specific risks af-
fecting those projections.

In other words, general boilerplate
language will not do that. The bill be-
fore us today does not include—does
not include—this requirement of spe-
cific cautionary language to investors.

The Association of the Bar of the
city of New York warned of this provi-
sion stating:

. .. the proposed statutory Ilanguage,
while superficially appearing to track the
concepts and standards of the leading cases
in this field, in fact radically departs from
them and could immunize artfully packaged
and intentional misstatements and omis-
sions of known facts.

Let me just repeat that because the
Association of the Bar of the city of
New York is a very distinguished orga-
nization and they do in-depth studies
of important legal issues. Their studies
are widely respected and widely re-
ferred to in the legal profession.

What they warned about in this safe
harbor provision was that:

. . the proposed statutory language,
while superficially appearing to track the
concepts and standards of the leading cases
in this field, in fact radically departs from
them and could immunize artfully packaged
and intentional misstatements and omis-
sions of known facts.

This letter was signed for the bar as-
sociation by Stephen Friedman, a
former SEC Commaissioner.

Prof. John Coffee, a distinguished
professor at the Columbia Law School,
wrote to the President:

. rather than simply codify the emerg-
ing ‘bespeaks caution’ doctrine, it is much
closer to the truth to say that the Act over-
rules that doctrine.

Mr. President, I ask unanimous con-
sent that the Coffee letter discussing
this issue and another by him be print-
ed in the RECORD at the conclusion of
my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 2.)

Mr. SARBANES. While I believe the
safe harbor language in this bill is a
problem, the President in his veto mes-
sage has raised an additional wvalid
point with respect to the safe harbor
language in the statement of man-
agers.

The President points out that the
language in the statement of managers
attempts to weaken the cautionary
language that the bill itself requires.
The President received advice on this
point from Professor Coffee, who wrote:

. under the proposed legislative history
there now appears to be no obligation to dis-
close the most important reasons why the
forward-looking statement may prove false.
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And Professor Coffee went on to
state:

. no public policy justification can sup-
port such selective disclosure of the less im-
portant facts while withholding the most im-
portant.

So I have difficulty with the provi-
sion in the legislation itself, as I have
indicated, but on top of that you have
this Statement of Managers seeking to
create legislative interpretation which,
as the President pointed out, attempts
to weaken the cautionary language
that the bill itself requires.

So that a weak provision has been
rendered, well, Professor Coffee, I
guess, would say, nonexistent. He stat-
ed earlier:

. rather than simply codify the emerg-
ing ‘‘bespeaks caution’ doctrine, it is much
closer to the truth to say that the Act over-
rules that doctrine.

Sustaining the veto would give the
Congress the chance to craft a more
reasonable legislative approach on the
safe harbor issue.

Let me turn to the rule 11 provision.
The President’s veto message on this
matter states:

. . The Conference Report’s Rule 11 pro-
vision lacks balance, treating plaintiffs more
harshly than defendants in a manner that
comes too close to the ‘“‘loser pays’ standard
I oppose.

We had a discussion about this when
we dealt with the conference report, I
say to my colleagues. When we sent the
bill to conference, the way we drafted
the bill in the Senate, under Rule 11,
we treated plaintiffs and defendants
evenhandedly with respect to either
bringing of frivolous suits or asserting
a frivolous defense.

It is clear to me that that is the way
it ought to be done. Rule 11 of the Fed-
eral Rules of Civil Procedure is the
principal sanction against the filing of
frivolous lawsuits in the Federal
courts. It requires all cases filed in the
Federal courts to be based on reason-
able legal arguments and supported by
the facts. As passed by the Senate, the
bill required that courts include spe-
cific findings in securities class actions
regarding compliance by all parties
and attorneys with rule 11(b) of the
Federal Rules of Civil Procedure.

This is as passed by the Senate. If a
court found a violation of rule 11 by
the plaintiff or the defendant, the
court was required to impose sanc-
tions. The provision was balanced. The
sanctions would have applied equally
to plaintiffs and defendants. This was
intended as a deterrent to frivolous
cases. I believe it would have worked
well. In conference, this balance was
removed so the legislation now applies
more harshly to investors than to cor-
porate insiders.

The Senate bill as we passed it con-
tained a presumption that the appro-
priate sanction for failure of the com-
plaint or the responsive pleading or
motion to comply with rule 11 was an
award of reasonable attorneys fees and
other expenses incurred as a direct re-
sult of the violation.
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The conference changed this pre-
sumption so it no longer applies equal-
ly to plaintiffs and defendants. I defy
any of my colleagues to justify this ei-
ther in logic or reason. This was a
change made by the conference so that
it no longer applies equally to plain-
tiffs and defendants. If the defendant
substantially violates rule 11, he pays
only reasonable attorneys fees and
other expenses incurred as a direct re-
sult of the violation; this is the stand-
ard that was in the Senate-passed bill.
If the plaintiff is found to have sub-
stantially violated rule 11, he pays all
attorneys fees incurred in the action,
not just those resulting from the viola-
tion.

This is a major and significant dis-
parity. There is no justification for
such disparate treatment. Of course,
its result will be to scare investors
from bringing meritorious fraud suits.
The legal experts agree that that will
be the result of this provision.

Professor Miller, of Harvard Law
School, wrote of this provision—and I
quote him—and listen carefully to this
quote:

.. It is inconceivable that any citizen,
even one with considerable wealth and a
strong case on the merits, could undertake
securities fraud litigation in the face of the
risks created by these provisions.

Dean Sexton, of New York University
Law School, wrote:

. . . the obvious effect of these provisions:
who but a fool would risk the remainder of
his or her life savings, having already been
defrauded out of much of them? Even
wealthy interest will not expose their assets
to the possible onslaught of unlimited de-
fense costs, or judicial fee-shifting excesses.

Sustaining the President’s veto
would give Congress the chance to
craft a more reasonable rule 11 provi-
sion, actually to go back to the provi-
sion that the Senate passed before it
was mutilated in the conference com-
mittee.

Sustaining the President’s veto, of
course, obviously would not be the end
of this legislative effort. There is, obvi-
ously, very strong support in the Con-
gress for dealing with the issue of friv-
olous lawsuits. The difference is not to
go so far that you have an unbalanced
product. The debate tends to be a cita-
tion of abusive instances, and I want to
make it very clear that those of us who
support the veto do not defend the abu-
sive instances and would support legis-
lation designed to deal with it.

But this legislation goes too far, as I
have indicated, in the three provisions
the President focused on in his veto
message: the pleading standard, the
safe harbor and the now unbalanced
rule 11 provision. In each instance, that
would make it more difficult for inno-
cent investors to bring lawsuits and to
recover damages when they have been
defrauded.

This is a piece of legislation people
are going to have to live with on their
history, and I am prepared to predict
here today that the consequence of this
legislation will be that innocent people
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with meritorious claims will not be
able to assert them in court; the people
who have been defrauded will not be
able to obtain a remedy; the Charles
Keatings of the world will walk free;
and senior citizens, pension plans, ordi-
nary investors will have no recourse.
The stories then that are going to be
told are going to be the stories of pred-
atory actions against innocent people,
with them not having any way to ob-
tain justice.

The President said in the veto mes-
sage:

It is not appropriate to erect procedural
barriers that will keep wrongly injured per-
sons from having their day in court.

The Congress ought to take the op-
portunity to rework this legislation to
eliminate these defects, to get a piece
of legislation that we could all agree
on as being worthwhile and meri-
torious, that was not subjected to the
sort of scathing criticism that is re-
flected in these letters from some very
distinguished legal scholars with re-
spect to this matter.

These people do not argue against
doing something about frivolous law-
suits, but they are saying in the course
of trying to do that, do not go so far
that you are ruling out meritorious
lawsuits. There is plenty of time re-
maining in this Congress. It is not as
though we are at the end of a Congress,
so that if you do not act, you have to
start all over again. There is plenty of
time remaining in this Congress to deal
with this matter.

Other provisions in this legislation,
which no one has raised an issue about,
provide protection against the profes-
sional plaintiff, against class action
lawyers who abuse investors who have
been defrauded. Those provisions no
one is questioning.

Most of the debate focuses on ex-
treme cases. The provisions in the leg-
islation that address the extreme cases
no one is arguing against. So I want it
clearly understood, when we hear these
various horror stories, the provisions
that would get at those instances, no
one is questioning. We are prepared to
see those go into law.

But I think we have to really narrow
the focus down to what is at issue here.

There is a great tendency to cite the
extreme examples, but no one is con-
testing the extreme examples. We need
to craft a piece of legislation, of which
we can be proud, that stands legal scru-
tiny and that will not result in indi-
vidual investors, pension funds, local
governments suffering when they are
defrauded in the securities markets
and are denied their day in court.

Sustaining the veto would enable us
to do that, and I think the end result
would be that we would have a better
piece of legislation, and the end result
then would be that we would not come
back on another day citing the horror
stories of investors who have been de-
frauded who, by any standard, ought to
be able to obtain justice and are denied
their day in court.

Mr. President, I yield the floor.
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EXHIBIT 1

HARVARD LAW SCHOOL,
Cambridge, MA, December 19, 1995.
Hon. WILLIAM J. CLINTON,
President of the United States,
The White House,
Washington, DC.

DEAR MR. PRESIDENT: On December 12 I
wrote to you concerning the so called ‘‘secu-
rities reform’ legislation, then embodied in
Senate Bill 240. I urged you to oppose that
legislation because (1) it was based on a to-
tally erroneous assumption that there had
been a sharp increase in securities litigation
in the recent past, which is completely
belied by every statistical measure avail-
able; (2) the federal courts, exploiting a vari-
ety of procedural tools such as pretrial man-
agement, summary judgment motions, sanc-
tions, and enhanced pleading requirements,
were achieving many of the goals of the so
called reformists, most particularly the de-
terrence of ‘‘frivolous’ litigation; (3) recent
history suggests that the same vigilance is
needed today to guard against market fraud
as was needed during the superheated activ-
ity in the securities business in the mid-
1980’s; and (4) the SEC simply is unable to
perform the necessary prophylaxis to safe-
guard the nation’s investors, and private en-
forcement is an absolutely integral part of
policing the nation’s marketplaces.

I am writing again because the latest
version of the legislation, H.R. 1058, contains
provisions regarding pleading in securities
cases and sanction procedures that, if any-
thing, make the legislation even more draco-
nian and access-barring than Senate Bill 240.
It simply is perverse to consider it a ‘‘re-
form” measure.

I have always taken great pride in the fact
that the words ‘‘equal justice under law’’ are
engraved on the portico of the United States
Supreme Court. I fear, however, that if the
proposed legislation is signed into law, ac-
cess to the federal courts for those who have
been victimized by illicit practices in our se-
curities markets will be foreclosed, effec-
tively discriminating against millions of
Americans who entrust their earnings to the
securities markets. As difficult as the exist-
ing Federals Rules of Civil Procedure al-
ready make it to plead a claim for securities
fraud sufficient to survive a motion to dis-
miss, especially given existing judicial atti-
tudes toward these cases, the passage in
House Bill 1058 requiring that the plaintiff
‘‘state with particularity facts giving rise to
a strong inference’ that the defendant acted
with scienter, in conjunction with the auto-
matic stay of discovery pending adjudication
of dismissal motions, effectively will destroy
the private enforcement capacities that have
been given to investors to police our nation’s
marketplace. Despite misleading statements
in the Statement of Managers that this pro-
vision is designed to make the legislation
consistent with existing Federal Rule 9, the
truth is diametrically the opposite, since the
existing Rule clearly provides that matters
relating to state of mind need not be pleaded
with particularly. Indeed, it would be more
accurate to describe the proposal as a rever-
sion to Nineteenth Century notions of proce-
dure. The proposed legislation also does con-
siderable damage to notions of privilege and
confidence by demanding that allegations on
information and belief must be accompanied
by a particularization of ‘‘all facts on which
that belief is formed.”

The situation is compounded by the pro-
posed fee shifting and bond provisions that
relate to the enhanced sanction language in
the legislation. It is inconceivable that any
citizen, even one with considerable wealth
and a strong case on the merits, could under-
take securities fraud litigation in the face of
the risks created by these provisions. As the
person who was the Reporter to the Federal
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Rules Advisory Committee during the formu-
lation and promulgation of the 1983 revision
of Federal Rule 11, the primary sanction pro-
vision in those Rules, I can assure you that
no one on that distinguished committee
would have possibly supported what is now
so cavalierly inserted into the legislation.

I use the word ‘‘cavalierly’ intentionally,
because, as I indicated to you in my earlier
letter, there is not one whit of empiric re-
search that justifies any of the procedural
aspects of this so called ‘‘reform’ legisla-
tion. Not only does every piece of statistical
evidence available belie the notion that
there is any upsurge in securities fraud
cases, but these proposals, with their dev-
astating impact on our nation’s investors,
have completely bypassed the carefully
crafted structure established in the 1930’s for
procedural revision that has enabled the
Federal Rules to maintain their stature as
the model for procedural fairness and cur-
rency. Thus, the proposed legislation rep-
resents a mortal blow both to the policies
that support the private enforcement of
major federal regulatory legislation and to
the orderly consideration and evaluation of
all proposals for the modification of the Fed-
eral Rules. From my perspective, which is
that of a practitioner in the federal courts, a
teacher of civil procedure for almost thirty-
five years, and a co-author of the standard
work on federal practice and procedure, I
fear that all of this is extremely regrettable.

I hope you will give serious consideration
to vetoing the legislation. If I can be of any
further assistance to you or your staff in
considering these and related matters, please
do not hesitate to inquire. My telephone
number is 617/495-4111.

My very best to you and your family dur-
ing this wonderful holiday season.

Sincerely yours,
ARTHUR R. MILLER,
Bruce Bromley Professor of Law.

THE UNIVERSITY OF ARIZONA,
Tucson, AZ, December 13, 1995.
Hon. WILLIAM J. CLINTON,
The President,
The White House,
Washington, DC.

DEAR MR. PRESIDENT: I am writing to urge
you to veto pending legislation, The Private
Securities Litigation Reform Act H.R. 1058.

For the past 18 years, my principal work
has been in the field of federal Securities
Regulation. I am the co-author with Harvard
Law School Professor Louis Loss of an 11
volume treatise on Securities Regulation,
published by Little, Brown & Co., which is
generally considered to be the leading trea-
tise in the field. I have written four other se-
curities regulation related books and over 25
Law Review articles in this area. Earlier I
had a discussion with respect to a different
version of H.R. 1050 with your General Coun-
sel, Abner Mikva.

The current bill, while an improvement
over legislation that was introduced last
January, is unduly heavy handed and clum-
sily drafted and would prevent a significant
number of meritorious law suits from going
forward. I am particularly concerned no only
about the safe harbor provisions, but also
about provisions concerning Rule 11, the
pleading requirements; and the extraor-
dinarily one-side language that appears in
the legislative history. Legislative history
may not be a point many people have empha-
sized, but it is my understanding that it was
written without earlier review by the Securi-
ties and Exchange Commission or its staff,
and reflects policy preferences more typical
of what appeared in the January 1995 version
of this legislation. I take legislative history
very seriously, for having studied every re-
ported federal securities Law decision over



December 21, 1995

the past 12 or so years as a result of my work
with Professor Loss, I am well aware that it
is frequently dispositive in questions such as
those addressed in this particular legisla-
tion.

If this bill is vetoed, I am confident it will
not be the end of the road for this process. It
is possible for Congress if the veto is sus-
tained to draft a more balanced and appro-
priate bill within a matter of weeks. On the
other hand, if this bill is not vetoed, this will
provide opportunity for that small number of
corporations that do engage in federal secu-
rities fraud to feel a greater sense of immu-
nity from private litigation, and in many in-
stances, given the limitations of the SEC and
Justice Departments budgets, from any liti-
gation deterrent at all.

Sincerely,
JOEL SELIGMAN,
Dean and Samuel M. Fegtly Professor of Law.
NEW YORK UNIVERSITY
SCHOOL OF LAW,
New York, NY, December 13, 1995.
President WILLIAM J. CLINTON,
The White House,
Washington, DC.

DEAR MR. PRESIDENT: I am a student and
teacher of Civil Procedure and the principal
active author of the most widely used text-
book on the subject. I approach matters of
Civil Procedure not as an advocate for par-
ticular parties, but as a scholar interested in
coherence, fairness and efficiency in the sys-
tem. I am imposing upon your time with this
letter because I feel compelled to convey my
view that the Conference Committee Securi-
ties Litigation Reform bill (which in critical
respects is dramatically different from the
Senate bill) is a procedural nightmare that
will chill meritorious litigation by victims
of securities fraud—and equally importantly,
will provide a precedent for substantive pro-
cedural rules which most certainly will be
copied with disastrous consequences in other
areas (for example, in the area of civil
rights).

The Conference Committee bill effects far-
reaching procedural changes that will govern
both class and individual litigation in one
type of federal case—litigation under the
federal securities laws. These will affect not
only shareholder claims, but also insurance
policyholders and limited partnership
claims, among others, which seek relief
under federal securities laws. The bill ad-
vances these procedural changes, which un-
dermine fifty years of procedural reform,
without consulting even a single judicial
witness in its hearings. Cumulatively, the re-
forms will impose obstacles that will make
it impossible for the average citizen to pur-
sue, let alone to prevail upon, virtually any
securities claims, no matter how valid.

I will not examine every section of the bill;
rather, I will confine my comments to the
provisions which, viewed from the perspec-
tive of a proceduralist, seem most perverse.

HEIGHTENED PLEADING REQUIREMENTS

Although the Senate bill purported to
adopt the Second Circuit’s already elevated
(beyond Rule 9) pleading requirements for
fraud, the Conference Report goes beyond
that, requiring that the complaint shall
‘“‘state with particularity facts giving rise to
a strong inference’ that the defendant acted
with scienter (emphasis supplied). In addi-
tion, the Conference Report contains an
automatic stay of discovery pending adju-
dication of a motion to dismiss.

In essence, the Conference Report estab-
lishes almost insurmountable hurdles in the
form of pleading requirements as a barrier to
federal court. Absent the most extraordinary
circumstances (such as a prior federal indict-
ment), it simply will be impossible for the
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plaintiff, without discovery, to meet the
standard inserted by the Conference Com-
mittee at the last minute, which is to state
“with particularity” facts that give rise to a
strong inference that a defendant acted with
the required state of mind at the outset of
the case. While the Statement of Managers
recites that the words ‘“‘with particularity”
were added to make this requirement con-
sistent with Federal Rule of Civil Procedure
9, that Rule explicitly states that facts on
state of mind need not be specifically set
forth. No other type of case requires such
precise pleading—because it was long ago
recognized as impossible to achieve except
for those intimately involved in an action, a
status not enjoyed by people buying stock on
the open market.

In addition, the pleading requirement
states that ‘if an allegation regarding a
fraudulent statement or omission is made on
information and belief, the complaint shall
state with particularity all facts on which
that belief is formed.” That requirement
would appear to provide that the plaintiff
would have to set forth all confidential
sources in the complaint, including the
names of whistleblowers and members of the
media. This disclosure requirement deters
pre-complaint investigation and completely
reverses the attorney-work product protec-
tion afforded other types of litigants.
ENHANCED SANCTIONS AND BOND REQUIREMENT

I am opposed to fee-shifting, and I always
have understood that was your policy as
well. Any significant chance of fee-shifting
will deter all meritorious cases in which a
plaintiff has little to gain in potential recov-
ery in relation to the magnitude of the fees
to be shifted, as is frequently the case in se-
curities class action litigation. In these cir-
cumstances, any significant chance of fee-
shifting is going to be a major deterrent. The
simple mathematics of the situation sug-
gests the obvious effect of these provisions:
who but a fool would risk the remainder of
his or her life savings, having already been
defrauded out of much of them? Even
wealthy interests will not expose their assets
to the possible onslaught of unlimited de-
fense costs, or judicial fee-shifting excesses.

Similarly the bond provision, which has no
standard to guide its administration, is com-
pletely inequitable and will operate only
against plaintiffs. The notion that such a
bond provision could run against defendants
is preposterous, as it is clearly unconstitu-
tional to require an individual to post a bond
in order to defend himself or herself in court.

PERVERSE CUMULATIVE SYNERGY OF
PROCEDURAL CHANGES

The disastrous effects of all these changes
on meritorious litigation can be seen easily
if one hypothetically shifts the context to
Title VII litigation—the likely next target
for the ‘“‘reformers’ if this bill becomes law.
Given the extraordinarily high economic ex-
posure (resulting from the possibility of
sanctions), the necessity of a bond, and the
difficulty in meeting the pleading require-
ment without discovery, is it possible to
imagine many plaintiffs (even those with
what appear to be winning cases) taking the
risk even of initiating litigation? And, of
course, this will be the case in securities liti-
gation as well. Essentially, through ‘‘proce-
dural reform” and a selective return to Nine-
teenth Century pleading rules, real victims
will be prevented from seeking redress.

Because much litigation will never come
to be, it would be wrong to assert that the
courts will be able to ameliorate these rules.
Moreover, in the case of the highly problem-
atic pleading requirements, even in those
suits which materialize the courts would not
have the power to overrule a directive from
a statute. Thus, though the Second Circuit
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could promulgate its interpretation of the
pleading requirement of Rule 9 on matters
other than intent, it could not have applied
its test in the area of intent, because the
Rule (by its terms) exempted intent; so also,
if the Committee Bill becomes law, the Sec-
ond Circuit would not be free to exempt in-
tent, because the statute includes it.

In my opinion, you should veto this bill. T
would appreciate any consideration you can
give to my views. If any member of your
staff has questions, please do not hesitate to
call me at 212-998-6000.

Best of luck in this and all things. Love to
all.

Sincerely,
JOHN SEXTON.
EXHIBIT 2

COLUMBIA UNIVERSITY IN
THE CITY OF NEW YORK,
New York, NY, December 6, 1995.
The PRESIDENT,
The White House,
Washington, DC.

DEAR MR. PRESIDENT: I am writing with re-
gard to the proposed ‘‘Private Securities
Litigation Reform Act of 1995 (the ‘“‘Act”)
in light of the November 28, 1995 Proposed
Conference Report and the accompanying
“Statement of Managers’’, which constitutes
its primary legislative history.

The special focus of my letter is on the
proposed ‘‘safe harbor for forward-looking
statements’ that the Act would codify. Al-
though there are other serious problems with
the Act, it is this area where its deficiencies
are the most glaring and where the recently
drafted legislative history most clearly dis-
torts the original intent of the proponents of
such a safe harbor. Over the last two years,
I have repeatedly testified before Congres-
sional committees on the subject of securi-
ties legislation, have drafted a proposed ad-
ministrative ‘‘safe harbor’ rule at the re-
quest of the SEC, and have served as an in-
formal consultant to attorneys on the staff
of the White House counsel on the subject to
such a safe harbor. Throughout this process,
I have strongly supported the desirability of
such a safe harbor, believing that it will en-
courage fuller disclosure from issuers who
would otherwise be chilled from making pro-
jections by the threat of private civil liabil-
ity. Unfortunately, I believe the formulation
of the proposed ‘‘safe harbor’ in Section 102
of the Act, when read in light of its legisla-
tive history, does the reverse. That is, its
adoption would seriously erode the quality of
disclosure in our national securities markets
and, in some cases, would give issuers a vir-
tual ‘‘license to lie”.

Simply put the core problem is that the
Act’s safe harbor, as finally drafted, does not
require the issuer to identify the substantive
factors known to it that are most likely to
cause actual results to differ materially
from projected results. Rather, the issuer
could simply provide a representative list of
“important factors’ that could cause actual
results to differ materially from projected
results. Thus, for example, an issuer might
be aware of ten factors that could cause its
projection to go awry and could deliberately
list only the third, fifth, seventh and tenth
most important factors, intentionally omit-
ting the first, second, fourth factors (or
three out of the first four). This outcome is
very different from what would be tolerated
today by the federal courts, because these
courts have crafted a protective doctrine
(known) as the ‘‘bespeaks caution’ doctrine)
to shelter issuers from liability when their
projections prove materially inaccurate.
However, this judicial doctrine applies only
when the projection is accompanied by cau-
tionary language that is ‘‘specifically tai-
lored”’ to the actual projection made and the



S19042

special risks faced by the issuer. Not only
does the Act lack any requirement that the
cautionary statements be in any respect
‘“‘tailored” to the projections made, but its
legislative history now makes clear for the
first time (and at the last minute) that the
issuer need only disclose some of the reasons
known to it why the projection may prove
false (and apparently not the most impor-
tant such reasons). In this light, rather than
simply codify the emerging ‘‘bespeak cau-
tion” doctrine, it is much closer to the trust
to say that the Act overrules that doctrine.

To understand this assessment, it is nec-
essary to focus briefly on the legislative lan-
guage and its accompanying legislative his-
tory. Under proposed §27A (and also under a
companion provision that amends the Secu-
rities Exchange Act of 1934), a defendant can-
not be held liable in a private action with re-
spect to a forward-looking statement if and
to the extent that either of the following oc-
curs:

(A) The forward-looking statement is iden-
tified as such and ‘‘is accompanied by mean-
ingful cautionary statements identifying im-
portant factors that could cause actual re-
sults to differ materially from those in the
forward-looking statement;”’ or

(B) the plaintiff fails to prove that the de-
fendant (or certain officers thereof) had ‘“‘ac-
tual knowledge . . . [0of] an untrue statement
of a material fact or omisssion of a material
fact. . .”

Thus, even if knowingly false statement is
made, the defendant escapes liability if
“meaningful cautionary statement’” are
added to the forward-looking statement.
This is bad enough, but under the proposed
legislative history there now appears to be
no obligation to disclose the most important
reasons why the forward-looking statement
may prove false (so long as some ‘‘important
factors’ are indicated). Specifically, the
Statement of the Managers directs:

“Failure to include the particular factor
that ultimately causes the forward-looking
statement not to come true will not mean
that the statement is not protected by the
safe harbor. The Conference Committee
specifies that the cautionary statements
identify ‘“‘important’ factors to provide guid-
ance to issuers and not to provide the oppor-
tunity for plaintiff counsel to conduct dis-
covery on what factors were known to the
issuer at the time the forward-looking state-
ment was made. . . .The first prong of the
safe harbor requires courts to examine only
the cautionary statement accompanying the
forward-looking statement. Courts should
not examine the state of mind of the person
making the statement.” (at pp. 17-18).

On this basin, a court would not be able to
ascertain what ‘‘important factors’” the
issuer was aware of but failed to disclose. It
is at least arguable than if the issuer dis-
closed factors that were ‘“‘important’ but not
among the top four or five reasons why ac-
tual results might deviate materially from
predicted results, such disclosure would still
satisfy this standard. Simply put, no public
policy justification can support such selec-
tive disclosure of the less important factors
while withholding the most important.

Throughout the legislative drafting proc-
ess, the managers of the Act have argued
that their safe harbor provision largely codi-
fied the ‘‘bespeaks caution” doctrine, but
just avoided overly exacting (and litigation-
promoting) terms, such as ‘‘specifically tai-
lored.” Perhaps, it was understandable those
fearful of an excessive incentive to litigate
would wish to avoid such a formulation.
Thus a weak compromise was reached under
which the disclosures would only have to in-
clude ‘“‘meaningful cautionary statements.”
Now, however, with the appearance of the
legislative history, even that compromise
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has been undercut by language suggesting
that only a few representative factors need
be disclosed.

The impact of this change is shown by the
following entirely realistic examples:

1. A biotech company, whose future de-
pends on the development of a new drug,
projects that it will be in the market within
18 months, but acknowledges that this pro-
jection is subject to the uncertainties of
FDA approval. However, it fails to disclose
that the FDA has just questioned the ade-
quacy of its tests and suggested that a new
round of testing may be necessary.

2. A company projects a 50% increase in its
earnings for the next year and specifies that
this projection is conditioned on (i) the cur-
rent level of interest rates, (2) continued
high demand for its products, (3) the avail-
ability of certain scarce supplies, and (4) its
ability to obtain adequate financing from its
lenders to exploit business opportunities.
Omitted from this list of important factors
is the critical factor that 50% of its sales
come from a single contract with a major
customer, who has experienced major busi-
ness and financial difficulties and has sought
to renegotiate its future payments, claiming
that it might be unable to pay for future de-
liveries.

In both these cases, some ‘‘important fac-
tors” are disclosed, but the critical facts are
omitted. Under current law, the forward-
looking statements would not be protected,
because the cautionary statements were not
‘‘specifically tailored.” However, under the
Act, they may be insulated from private li-
ability—with the result that the securities
market will become somewhat more ‘‘noisy’’
and less transparent and investors will have
to discount projections for the risk that ma-
terial information was not disclosed.

So what should be done? Ultimately, the
options at this point are limited. Nonethe-
less, I suggest that there are two options
that do not require the sacrifice of the fed-
eral securities laws’ traditional objective of
full and fair disclosure:

(1) Veto Plus An Administrative Rule. The
President could veto the Act, but simulta-
neously announce the promulgation by the
SEC of an administrative safe harbor rule
that protects forward-looking statements so
long as the principal risk factors known to
management at the time the forward-look-
ing statement is made are disclosed (along
with any material facts bearing on these risk
factors); or

(2) Signature Plus An Administrative Rule.
The President could sign the Act, but in-
struct the SEC to adopt an interpretative
rule defining what constitutes adequate
“meaningful cautionary statements’” for
purposes of the Act’s safe harbor. This ad-
ministrative definition would, of course, re-
quire an issuer to identify the principal fac-
tors known to it that are in its judgment
most likely to cause actual results to devi-
ate from projected results.

This second option deserves a brief word of
explanation. Although the legislative history
in the Statement of Managers is adverse, it
is not decisive. Nothing in it clearly pro-
hibits an SEC interpretative rule along the
lines indicated above. In any event, the Su-
preme Court is divided on the weight to be
given to legislative history. Particularly be-
cause the term ‘‘meaningful cautionary
statements’ is not self-evident, but has soft
edges, courts are likely to give substantial
discretion to an administrative agency to de-
fine the critical terms in the statute under
which it operates. See Chevron, U.S.A. Inc.
v. Natural Resources Defense Council, Inc.,
467 U.S. 837 (1984) (agency has substantial
powers to resolve legal ambiguities in its
statute and federal court should give def-
erence to its greater expertise).
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The advantage of this latter approach is
that allows the other provisions of the Act to
take effect. Although I and many others also
have problems with these provisions, they
are of a lesser order of magnitude.

to sum up, the latest changes and associ-
ated legislative history has made a bad pro-
vision worse. I, therefore, urge you to either
veto the Private securities Litigation Re-
form Act of 1995, or sign it only after receiv-
ing the assurance of the SEC that it can and
will correct the excesses of the safe harbor
provision through administrative rule-mak-
ing.

Respectfully submitted,
JOHN C. COFFEE, Jr.
COLUMBIA UNIVERSITY IN
THE CITY OF NEW YORK,
New York, NY, December 13, 1995.
Re private Securities Litigation Reform Act
of 1995 (the ‘‘Act’) Safe Harbor Provi-
sions.

BRUCE LINDSEY, Esq.

Associate White House Counsel,
House,

Washington, DC.

DEAR MR. LINDSEY: This is a follow-up to
my letter to the President of December 6,
1995, in which I voiced my criticisms of the
‘“‘safe harbor for forward-looking state-
ments.” While I stated (and continue to be-
lieve) that the safe harbor provisions rep-
resent the most glaring deficiency in the
Act, I also suggested that these problems
could be substantially corrected by SEC
rule-making. Subsequently, I have been
asked to clarify my views on the SEC’s au-
thority to adopt a definitional rule in light
of the legislative history that will accom-
pany the Act (which I had reviewed but did
not specifically discuss in my earlier letter).

Initially, it should be noted that both the
Securities Act of 1933 (in Section 19) and the
Securities Exchange Act of 1934 (in Section
3(b)) delegate broad authority to the SEC
“by rules and regulations to define tech-
nical, trade, accounting, and other terms
used in this title, consistently with the pro-
visions and purposes of this title.”’! Indeed,
the Commission used this authority over a
decade ago to adopt a ‘‘safe harbor for for-
ward-looking information.” See SEC Rules
175 and 3b-6 (’’Liability for Certain State-
ments by Issuers’).

My suggestion was that the SEC could
adopt a new rule under both the 1933 Act and
the 1934 Act to define what constituted
“meaningful cautionary statements.” I as-
serted that the Supreme Court’s decision in
Chevron, U.S.A. Inc. v. Natural Resources De-
fense Council, Inc., 467 U.S. §837 (1984) indi-
cated that courts would be required to deter
to such an agency rule. As I understand it,
some concern has been raised as to whether
the legislative history to the Act so clearly
indicates a contrary Congressional intent on
this question as to preclude such a rule. this
letter is intended to address this concern.

Under the Chevron decision, judicial review
of an agency’s construction of the statute
that it administers has two stages. First, the
court considers ‘‘whether Congress has di-
rectly spoken to the precise question at
issue.” Id. at 842. Second, ‘‘[i]f * * * the court
determines Congress has not directly ad-
dressed the precise question at issue,” the
court determines ‘‘whether the agency’s an-
swer is based on a permissible construction
of the statute.” Id. at 843. In this latter in-
quiry, substantial deference must be given to
the agency’s greater institutional expertise.

The White

1This is the language of § 3(b); § 19(a) of the 1933
Act has some immaterial differences, which, if any-
thing, give broader authority to the SEC ‘‘to make,
amend, and rescind such rules and regulations as
may be necessary to carry out the provisions of this
title.
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Let us suppose then that the SEC were to
adopt a definitional rule defining ‘“‘meaning-
ful cautionary statements’ so as to require
the corporation seeking to rely on the statu-
tory safe harbor to ‘‘identify those sub-
stantive factors then known to the corpora-
tion’s executive officers that were in their
judgment most likely to cause actual results
to differ materially from the results pro-
jected in the forward-looking statement.’’2

Obviously, the first issue is whether the
legislative history indicates that Congress
has directly spoken to ‘‘the precise question
at issue.” Whether ‘‘the precise question’ be
broadly defined as the meaning of ‘‘meaning-
ful cautionary statements’” or more nar-
rowly defined as whether such statements
should indicate the most important reasons
why actual results may deviate from pre-
dicted results, my answer is the same: Con-
gress has not spoken to either question. Re-
viewing the Statement of Managers, one
finds only two statements that address these
issues, even indirectly. First, at p. 17, it
states:

“The Conference Committee expects that
the cautionary statements identify impor-
tant factors that could cause results to differ
materially—but not all factors. Failure to
include the particular factor that ultimately
causes the forward-looking statement not to
come true will not mean that the statement
is not protected by the safe harbor.”

This understandable position does not,
however, conflict with an SEC definition
that required the issuer to identify the most
important factors then known to it. Logi-
cally, the failure to identify the particular
factor may have been because that factor
was remote and unlikely to occur (i.e. num-
ber thirteen on a list of fifteen recognized
factors). Hence, there is no necessary con-
flict. Moreover, the proposed rule could ac-
commodate this point by expressly providing
that the failure to identify the particular
factor would not be decisive if the issuer had
not perceived it to be among the most impor-
tant factors (ranked either in order of prob-
ability of occurrence or magnitude of the
consequences if it occurred) or had identified
several other factors that it considered to be
of greater importance. Put simply, a Con-
gressional intent to permit omission of the
actual factor does not preclude a rule requir-
ing disclosure of the most important factors.

A second and more oblique statement of
Congressional intent may arguably be in-
ferred from the Statement of Managers’ at-
tempt to limit discovery. At pp. 17-18, that
statement directs:

“The Conference Committee specifies that
the cautionary statements identify ‘impor-
tant’ factors to provide guidance to issuers
and not to provide an opportunity for plain-
tiff counsel to conduct discovery on what
factors were known to the issuer at the time
the forward-looking statement was made.
* % % The first prong of the safe harbor re-
quires courts to examine only the cautionary
statement accompanying the forward-look-
ing statement. Courts should not examine
the mind of the person making the state-
ment.”’

Initially, it should be observed that the
above language addresses only discovery and
not the substantive content of the ‘“‘mean-
ingful cautionary statements.” Moreover,
this language may be in direct conflict with
the statutory language (in which case the
statute should trump the legislative his-
tory). Both Sections 27A((f) and 21E(f) ex-
pressly authorize discovery ‘‘specifically di-
rected to the applicability of the exemption
provided for in this Section.” Nonetheless,
someone may potentially argue that this
hostility to discovery as to issuer’s state of

20f course, this is intended only as a first approxi-
mation, but I do not believe that such a rule would
be hard to draft.
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mind precludes a rule requiring the ‘‘mean-
ingful cautionary statements’” to identify
the most important risk factors then known
to the issuer. This seems a weak and very in-
ferential claim. Even without discovery ad-
dressed to the issuer’s state of mind, a court
can assess whether the factors most likely to
cause a projection not to be realized have
been disclosed. Indeed, one possible answer
to this objection is to frame the definition in
terms of disclosure of the factors that a rea-
sonable person in the corporation’s position
would have foreseen as being most likely to
cause actual and predicted results to deviate
materially. Then, the focus becomes objec-
tive and not subjective, and there is no con-
flict with the Congressional prohibition on
discovery as to the corporation’s state of
mind. Discovery could then focus on whether
the risk factors were generally recognized in
the relevant industry (without focusing on
the issuer’s state of mind). In short, both ob-
jections to the proposed rule can be easily
outflanked.

This then takes us to the second level of
analysis: is the SEC’s interpretation ‘‘based
on a permissible construction of the stat-
ute?”’ See Chevron, U.S.A. v. Natural Re-
sources Defense Council, 467 U.S. at 843. If it
is, ‘““a court may not substitute its own con-
struction of a statutory provision for a rea-
sonable interpretation made by the adminis-
trator of an agency,” Id. at 844. There seems
no need to belabor the reasonableness of re-
quiring disclosure of the factors most likely
to cause the projection to go awry. Disclo-
sure of remote factors would indeed not be
“meaningful” because it would not convey
an accurate sense of the relevant risk level.

Independently, I should note that re-
spected legal commentators have recently
stressed the role of presidential interpreta-
tions in the proper judicial construction of a
statute’s meaning. See Thomas W. Merrill,
Judicial Deference to Executive Precedent,
101 Yale L.J. 969 (1992). While it is not nec-
essary to rely on this ‘‘executive precedent
model,” its availability could be strength-
ened by a contemporaneous statement by the
President as to how he believes the term
‘“meaningful cautionary statements’ should
be read. Such a declaration is not necessary,
but cannot hurt.

I hope these comments are useful. If I can
be helpful in any way, please do not
hestitate to contact me.

Yours tryly,
JOHN C. COFFEE, Jr.

Mr. DOMENICI addressed the Chair.

The PRESIDING OFFICER. The
Chair recognizes the Senator from New
Mexico.

Mr. DOMENICI. Parliamentary in-
quiry, Mr. President. There are no time

limits on this yet, are there?

The PRESIDING OFFICER. There
are no time limits.

Mr. DOMENICI. Have we agreed on
the time to vote yet?

The PRESIDING OFFICER. We have
not.

Mr. DOMENICI. Mr. President, I am
pleased to have an opportunity to
speak before 1 o’clock, because I will
not be back on the Senate floor for a
few hours after that. I thank the floor
manager for accommodating me, and I
thank the Senate for giving me this
chance to talk for just a few minutes.

I think the issue is pretty simple, al-
though my good friend from Maryland
can, indeed, make it very complex with
reference to rules of procedure, cites of
precedent and Federal rule require-
ments. This issue is very simple, we
have a situation in the country where
many who want to sustain the Presi-
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dent’s veto talk about saving, pro-
tecting the investors so that lawsuits
can be filed on their behalf against
those who would perpetrate fraud
against them as the management or ex-
ecutive part of a corporation. The sce-
nario is ‘‘people need protection be-
cause somebody is going to do them
in.”

Let me tell you, the basic problem is
that the system we have right now does
in the investor and it does in the com-
pany. It does the stockholder in,
whether it is a small stockholder or
somebody who is in one of the giant in-
vestment groups in the country as a
stockholder. Remember, there are al-
ways shareholders on both sides of a
case. The nonsuing shareholders re-
ceive lower dividends and lower stock
prices when their companies are sued
in these class actions. And the mem-
bers of the plaintiff class don’t do too
well either. The ones who do well are
the class action lawyers. The attorneys
run these cases, decide who to sue and
when to settle. According to the
Millberg Weiss data that were sub-
mitted to the U.S. Senate, and it was
not a submission that we easily ob-
tained, the problem is that if you col-
lect total damages in one of these suits
and let us just say it is a dollar—it is
never a dollar, it is more like $30 mil-
lion—if it is a dollar, 14 cents of that
goes to the investors. I am not saying
that the entire 86 cents goes to the
lawyers, but it does not go to the in-
vestor.

Essentially, there is a lot going on
behind that simple fact. There are
many factors that affect what is going
on in the litigation cosmos against cor-
porations on the so-called behalf of the
so-called stockholders. But, in essence,
the system we have is not working. In
fact, it is detrimental to the people we
allege we are trying to protect by a
Federal court-made rule, the private
right of action under Section 10b.

There is no statutory law in America
that created class action lawsuits
under section 10b of the Securities and
Exchange Act of 1934.

The courts created the implied pri-
vate right of action as a method of get-
ting justice and expediting matters so
that each stockholder, in the case of
these kinds of suits, did not have to file
their own lawsuits. In the process, let
me suggest that it is very simple to
come to the floor and say we ought to
fix that. It is very simple for my friend
from Maryland to come to the floor
and say, ‘“We agree on some things.”

Mr. President, we have been trying to
reform the system, in an active way,
for at least 5 years. We probably have
been trying to fix it for 10 years. But,
that I am aware of, we have been ac-
tively trying to fix it for 5 years—fix
this problem, the problem that lawyers
are no longer lawyers in the sense that
people understand them to be. They are
entrepreneurial lawyers. That means



S19044

they are in the business of manufac-
turing lawsuits and making money, if
they can find the situation where a
stock price drops and the lawyers can
allege fraud. Believe you me, they look
for them, they find them, they recruit
them, and they use the same plaintiff
many times in many suits. They have
their favorites. They are called profes-
sional plaintiffs or pet plaintiffs.

In one set of facts before the com-
mittee last year, we found that a very
elderly man—I think he was over 90—
owned small amounts of stock in a
whole in a large number of corpora-
tions because, if he had enough, he
would be the favored plaintiff of this
new breed of lawyers. In exchange for
letting the lawyer use your name, the
professional plaintiff gets a bonus pay-
ment of thousands of dollars. Entrepre-
neurial lawyers agree with statements
that say, ‘“Once we get one of these
suits, it is wonderful. We do not work
for the stockholders, we work for our-
selves because our interest becomes
how much money can we finally get if
a president of a company, an auditor
who did part of the work, a CPA that
did work, a board of directors that
voted it—how many of these can we
bring into a lawsuit?”’ At some point,
they all add up a little money and they
have a nice pot, and it is looking good.
“Gee, we might make $10 million, $20
million out of this.” And now we settle
it. And this results, right here on this
chart.

My friend from Maryland would say,
well, you have come a long way, and
many of the provisions in this bill we
agree with. But my question is: How
long do we have to debate? How many
hearings do we have to have? How
many Senators do we have to have vot-
ing for this? How many House Members
do we have to have voting on it—only
to find that those that support the
President’s veto come to the floor and
say there is something really bad with
what is going on out there. And this is
a good bill.

Mr. SARBANES.
yield?

Mr. DOMENICI. But the opponents
say we did not quite fix it right. Let
me suggest to the Senators that are
going to vote here tonight, we fixed it
about as right as Democrat and Repub-
lican Senators—Democrat and Repub-
lican House Members, in large num-
bers—can do with a piece of legislation
over a sustained period of time, with a
lot of effort. And they did it. As a mat-
ter of fact, there has been more bipar-
tisan participation on this bill, and
from different spectrums of the ideo-
logical makeup of this Congress, than
any bill I have seen since I have been
here.

It has Senators HELMS, LoTT, and
GRAMM voting for it, and it has Sen-
ators MIKULSKI, KENNEDY, and HARKIN
on the bill and voting for the bill. And
then when the bill came back from con-
ference, a wide spectrum of Senators
voted for it again.

So, Mr. President, the truth of the
matter is—I do not say this to my

Will the Senator
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friend from Maryland, I make it as a
broad statement—there are about 90
lawyers out there in the TUnited
States—maybe 110, or something like
that—that you will never satisfy. They
are powerful, they are strong, they
have a lot of money, and they are lis-
tened to by a lot of people; they make
huge political contributions, and ev-
erybody knows that. And you will
never satisfy them because they like
the system as it is.

There is an old gypsy curse that goes
like this: ‘““‘May you be the innocent de-
fendant in a frivolous lawsuit.” It is a
curse stopping companies from cre-
ating good jobs, high-paying jobs. It is
a curse for our economy. If it was not
the most powerful around, we would
probably easily find the enormous dam-
age being done. It is so big and so
strong that all we can do is add up all
the horror stories and find out that
“‘something is wrong in Denmark.” It
is a curse of the Silicon Valley, which
breeds entrepreneurial companies that
have scattered across America and
made growth in jobs and competition a
reality. All of the high-tech companies
are concerned almost every day that
the President makes any statements
about their company—biotech and
high-growth companies.

This issue is the electronics indus-
try’s No. 1 issue.

Frankly, you will find them listed by
the hundreds—not a few, but by the
hundreds—through their chief execu-
tive officers, begging the President to
sign this legislation. I am sorry he did
not. I think he made a very bad mis-
take.

It has been a difficult job. This bill
was first introduced—and it was not as
good as it is now—by Senator DODD and
Senator DOMENICI 3% years ago. It was
introduced by Senator DOMENICI and
Senator DoDD, and there was a coun-
terpart in the House sponsored by Con-
gressman TAUZIN. It has been dramati-
cally improved and we are here with it
today.

Mr. SPECTER. Will the Senator yield
for a question on the President’s ac-
tion?

Mr. DOMENICI. Yes.

Mr. SPECTER. The President, in his
veto message, focused on one narrow
question. Actually, he focused on
three, but they boil down to one. That
is, on the somewhat arcane question of
pleading. The question goes to the dis-
tinguished Senator from New Mexico,
whom I compliment for his laborious
work here. He is an attorney himself,
and he is the proud father of an attor-
ney, as am I.

Mr. DOMENICI. Three attorneys.

Mr. SPECTER. He is the proud father
of three attorneys. He only talked to
me about one, so I will have to find out
about the other two. I want to ask the
Senator from New Mexico a question
which relates to the core problem here
about the requirements on proving
state of mind, where the President’s
veto message takes up this question,
with the conference report adopting
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the toughest standard in existence, the
standard of the second circuit. But the
conference report dropped an amend-
ment which this Senator had offered,
which was approved by a substantial
majority, 57 to 42, codifying the second
circuit’s method of proving state of
mind. And then the conference report
also added the requirement that state
of mind be pleaded with particularity,
which is a direct contradiction to the
general rule of civil procedure that
state of mind be averred generally as
opposed to fraud, which has to be
pleaded with particularity.

Now, this is classified as an arcane
subject, which means very few people
know anything about it. The President
called me the night before last because
I had written to the President—and I
will go into this a little more when I
seek the floor on my own behalf—but
in the context where you have a short
statute of limitations, where you have
the unique—not unusual, but unique—
provision in the law for a mandatory
stay of discovery when a defendant
files a motion to dismiss, so that you
have a requirement that the plaintiff
plead with particularity facts on the
defendant’s state of mind. Does that
not go too far in closing the courthouse
door to plaintiffs? I say that without
an ax to grind, and with some substan-
tial experience as a practicing lawyer,
although not in class action fields for
the plaintiff. I represented some de-
fendants in securities act litigation.

As I take a look at the current state
of the bill, different from the bill
passed by the Senate, the President
raises three points which would change
in the conference report, but they boil
down to this extraordinarily high
standard of pleading. Is it fair to re-
quire investors in a field where we have
stock security transactions, approxi-
mating $4 trillion in this country each
year, bearing in mind the gross na-
tional product in this country is——

Mr. DOMENICI. I have great respect
for the Senator, but I would like him
to ask the question.

Mr. SPECTER. Is it fair to have that
kind of particularity required in that
bill?

Mr. DOMENICI. I think it is fair. My
answer is briefer than your question
but let me insert in the RECORD a letter
dated October 31, from the U.S. Court
of Appeals for the Third Circuit, Judge
Scirica, circuit judge. He writes on be-
half of the Judicial Conference.

One portion of the concern you have,
as expressed by the Senator from Penn-
sylvania, is that the Senate Banking
Committee provision provided that the
complaint must ‘‘specifically allege
facts giving rise to a strong inference.”
The conference report states that the
complaint must ‘‘state with particu-
larity the facts giving rise to a strong
inference.”

The reason we put in ‘‘state with par-
ticularity the facts giving rise to a
strong inference’” is because that is
what Judge Scirica, speaking on behalf
of the Judicial Conference, asked Con-
gress to do. He indicated in this letter
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that he thought—and he was speaking
for many others that are concerned
about pleadings—that it was more ap-
propriate to say ‘‘state with particu-
larity facts giving rise to a strong in-
ference” as compared with ‘‘specifi-
cally allege facts giving rise to a
strong inference.” That is the change
made, and it was made at the sugges-
tion of an eminent jurist.

Now, let me complete my remarks.
The point I want to make is that there
have been many Senators on both sides
of the aisle work on this legislation. I
want to thank Senator DODD, in par-
ticular, for the tremendous effort he
made in behalf of this legislation. I am
not sure, Mr. President, and I say this
to all of those who are out there in
America—and they are by the hundreds
of the thousands—who were overjoyed
when this bill passed the Senate and
passed the House and who will be over-
joyed tonight if we override the Presi-
dent. Without Senator DopD, we would
not have made it.

Second, there is no doubt that with-
out the tremendous efforts put forth by
the chairman of that committee, the
Senator from New York, Senator
D’AMATO, who started out skeptical
and ended up powerfully on the side of
common sense and protecting our in-
vestors while we protect our corpora-
tions from the abuses of a burgeoning
entrepreneurial litigation complex out
there where lawyers decide who get
sued, when cases are settled, when they
have gotten enough out of the system,
to take it and run, and when the end
product is that they and the process
take most of the money.

I am delighted that those two Sen-
ators—there are many others—decided
to take this thing to heart. I had an
early role, and I can tell you my role
came because I read about this litiga-
tion. I had no interest. I just have a lot
of time traveling from here to New
Mexico and occasionally I read—not
often—and I read one story and it en-
ticed me to read two, and finally I read
three or four major stories, exposeés,
stories, about this burgeoning type of
American litigation. I could not be-
lieve that nothing could be done about
it.

Frankly, I set about to draft a bill.
Senator DODD actually was not the
first cosponsor. Actually, Senator San-
ford was my first cosponsor. That only
lasted 3 or 4 months, and then Senator
DoDD came on board. We have had
nothing since then but a difficult bat-
tle. We have had advertisements, we
have had millions spent talking about
what evil people we are, how we are
taking things away from the small in-
vestors of America. Who are we trying
to protect? Obviously, not average
folks.

I am very, very pleased that for once
there was a countervailing message out
there from people who know we have
fixed some abuses that should not go
on in this country under the name of
using the courts to protect small inves-
tors. We do not have to have that kind
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of system. Today, if the vote goes
right, we will strike—without question,
we will restore integrity to our securi-
ties litigation reform system—a giant
strike will be made for commonsense,
reasonable litigation in America, in-
stead of litigation that goes to the ex-
treme as far as the minds of bright law-
yers can carry. There are many who
think that is the way the system ought
to evolve. I do not believe so. I do not
think we ought to put to work the ge-
nius of our minds in figuring out how
to litigate to get something out of the
system. That is what I think has hap-
pened. I think we will fix that.

There are 182 Members of the House
from both sides of the aisle as original
cosponsors. There were 52 in the U.S.
Senate as original cosponsors. I must
say, in all honesty, the bill is much
better now than when they cosponsored
it. In fact, I must say it is even better
for that portion of the plaintiff’s bar
that chooses to participate in this kind
of litigation. It is better for them, too
because they will be forced to be better
lawyers and to make the merits mat-
ter.

I came to the floor just to express a
few remarks. We will be here for per-
haps a few hours. I also want to say the
President’s veto message leads me to
conclude that we ought to pass this
legislation. I do not see in this message
from the President a scathing attack
on the legislation. I see some very
technical points. Frankly, a statement
that the managers report might go too
far. I do not know—I say this with a de-
gree of caution, but I am not sure that
I have seen a President veto a bill on
the basis of what is in the statement of
managers, but maybe I am wrong. 1
would not think Presidents would do
that. I do not think this President in-
tended that. A statement of managers
is not law, everyone knows that. Inter-
pretation will evolve over time, with-
out any question. There are more than
12,000 words in this bill and the Presi-
dent quibbled with 11 of them. I know
this because Senator DoDD did the
analysis.

I ask unanimous consent that the Oc-
tober 31 letter from the third circuit be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. COURT OF APPEALS,
THIRD CIRCUIT,
October 31, 1995.
Ms. LAURA UNGER,
Mr. ROBERT GIUFFRA,
Senate Committee on Banking, Housing and
Urban Affairs, Washington, DC

DEAR LAURA AND BOB: I have a few sugges-
tions for your consideration on the Rule 11
issue.

Page 24, line 11: Insert ‘‘complaint’ before
‘“‘responsive pleading.”

Page 24, line 19: Insert ‘‘substantial’’ before
“failure.”

‘““Complaint’ would be added to item (i), so
there is a clear provision that reaches any
failure of the complaint to comply with Rule
11. A small offense would be met by manda-
tory attorney fees and expenses caused by
the offense; if item (ii) is modified without
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this change, a gap is left in the statutory
scheme. The result still is a big change from
present Rule 11, which restricts an award of
attorney fees to a sanction ‘‘imposed on mo-
tion and warranted for effective deterrence.”
A serious offense—filing an unfounded ac-
tion—would be reached under item (ii).

I also wish to confirm our prior conversa-
tion on scienter and the pleading require-
ment.

Page 31, line 5: Delete ‘‘set forth all infor-
mation’ and insert in its place ‘‘state with
particularity.”

Page 31, line 12: Delete ‘‘specifically al-
lege’ and insert in its place ‘‘state with par-
ticularity.”

As I indicated, this would conform with
the existing language in Rule 9(b) which pro-
vides that ‘‘the circumstances constituting
fraud or mistake shall be stated with par-
ticularity.”

Also, page 24, line 1: Delete ‘‘entering’ and
substitute ‘“‘making.”

Page 24, line 4: Delete ‘‘of its finding.”’

Many thanks.

Sincerely,
ANTHONY J. SCIRICA.

Mr. SPECTER. Mr. President, I have
sought recognition to amplify some of
the comments and some of the issues
which I had raised in the question I
posed to the distinguished Senator
from New Mexico.

The narrow issue which has been
raised in the President’s veto message
is one of enormous importance but is
generally not understood unless some-
one has delved into the intricacies of
the legal pleadings, which are, can-
didly, not well known, not of very
great interest, but are very, very im-
portant. The issue arises in a historical
context where at common law lawsuits
which had great merit on the substance
were thrown out of court because law-
yers did not put in an adequate written
pleading—a pleading is a document
that is filed to start a lawsuit—because
lawyers, acting on behalf of clients, did
not put enough in the pleading to sat-
isfy the requirements of law.

Most people do not really understand
what the litigation process, the civil
litigation process is all about. There is
enormous publicity on the O.J. Simp-
son case, and television and radio and
books talk a lot about criminal trials,
but very few really go into detail on
what happens in a civil lawsuit. But
that is a process where one person sues
another, or corporations may be in-
volved as parties, in order to assert a
cause of action or a claim for relief
based on a civil wrong, where a remedy
is sought. It may be money damages or
an injunction to stop someone from
doing something.

In the old common law, many people
who had been severely injured were not
given a day in court because their law-
yers did not put down the proper words.
There is a famous textbook, Chitty on
Pleading, to tell you how to write the
pleadings. These problems have been
carried over to the present day. As a
younger lawyer, I went to the
prothonotary’s office in Philadelphia.
On many occasions I had my com-
plaints returned for failure to go into
the kind of specificity needed.

The leading architect, the draftsman
of the Federal Rules of Civil Procedure,
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was a Yale Law School professor
named Charles E. Clark. Charles E.
Clark later became the dean of the
Yale Law School and he later became a
distinguished judge on the Court of Ap-
peals for the Second Circuit and ulti-
mately was the Chief Judge there.
Judge Clark felt so strongly about civil
procedure that he took time from his
busy schedule to continue to teach a
class at the Yale Law School long after
he left as dean and was a distinguished
Federal judge. I had the good fortune
to have Judge Clark as a professor on
civil procedure.

Judge Clark, in a very eloquent
way—and I wish he were on the floor
today to talk about his deep feelings
about procedure and the work that he
had done—spoke about the unfairness
of having highly technical rules of
pleadings which stop people who have
valid claims from getting into court.
He developed, in the Federal Rules of
Civil Procedure, what is called ‘‘notice
pleading.” It was a very famous case,
DiGuardia versus Gurney, that in-
volved a man who was injured, wrote
something on a slip of paper and filed
it in Federal court, and that was suffi-
cient to start a lawsuit, start the proc-
ess. The defendant obviously objected.
He wanted a lot more specification.
What he really wanted to do was to win
the lawsuit. He wanted to get the
plaintiff, DiGuardia, out of court. But
that is why we have judges who make
decisions.

The distinguished Senator from New
Mexico made a statement that ‘‘the
lawyers decide when cases are settled.”
It is not true. These class action cases
are not settled until judges decide
when the cases are going to be settled
and when the cases are going to be con-
cluded. These actions all require court
approval. If one person sues another, he
can discontinue the lawsuit by simply
filing a praecipe, or paper saying the
lawsuit is over. But in class actions the
lawyers do not decide these matters,
they are decided by judges. The Federal
Rules of Civil Procedure were set up in
an elaborate way to provide fairness, to
give both parties a fair chance.

There is an interesting editorial in
today’s USA Today, commenting about
this arcane, esoteric subject. The cap-
tion of it is, ‘‘Sorry Securities Law.”
The key sentence is, ‘‘President Clin-
ton did something smart this week. He
sided with investors and taxpayers in a
battle for fair securities litigation re-
form.”

I ask unanimous consent this edi-
torial be printed in the CONGRESSIONAL
RECORD, following my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. SPECTER. The essence of my
concern, albeit narrow, is very, very
important, and that is what this con-
ference report coming back from the
conferees provides on how pleadings
are articulated, bearing in mind that
this has an enormous impact, a con-
trolling impact on the litigation.
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When this bill was before the Senate,
I offered an amendment which would
give some direction to how plaintiffs
met a very strong pleading require-
ment, which was taken from the Fed-
eral Court of Appeals for the Second
Circuit. It has jurisdiction over New
York, Vermont, and Connecticut, and
many of the big security cases are
brought there. Everybody agrees that
the Second Circuit has articulated the
toughest standard around. That has
been accepted.

When I read the decisions of the
court of appeals, I noted that the court
of appeals had pointed out how this
tough standard could be satisfied, and I
offered an amendment, which was op-
posed by the managers. I had a little
discussion with the distinguished Sen-
ator from Utah, Senator BENNETT, who
was managing the bill that day. And
my amendment was adopted by the
Senate by a pretty convincing vote, 57
to 42—which is a big vote around here,
when the managers are opposed to it
and you have about 60 cosponsors.

That amendment provided as follows:

The required state of mind may be estab-
lished either by alleging facts to show the
defendant had both motive and opportunity
to commit fraud, or by alleging facts that
constitute strong circumstantial evidence of
conscious misbehavior or recklessness by the
defendant.

That was adopted by a strong vote in
this body. Why was it adopted? Be-
cause, while the Senate agreed that we
ought to have a tough standard on
pleading, the Senate said we ought to
look to the same court which estab-
lished that pleading standard which ex-
plained how the proof would be made.
But this important provision was
dropped in the conference. That means
the conferees did not like it. There was
a little feeding frenzy as to how this
legislation is finally crafted, in my
opinion. There is a little feeding frenzy
going on in a lot of subjects in the Con-
gress today.

Not only was this important provi-
sion dropped, but the conference report
came back and made it even tougher,
saying that plaintiff had to plead ‘‘with
particularity” the facts giving rise to a
strong inference that the defendant
acted with a certain state of mind.

This is a little tough, but I hope my
colleagues, who will be voting on this
matter, will follow this, will listen to
it—or the staffs will.

In the context of what the Federal
Rules of Civil Procedure provide, and
these are worked out by the judges and
by the rules committee of the Judicial
Conference after years of experience as
to what is fair, rule 9(b) of the Federal
Rules of Civil Procedure requires that
fraud be pleaded with particularity.
That is where you have fraud.

But the same rule, when dealing with
state of mind, says that the particu-
larity pleading is not required because
it is unrealistic. That rule says that
state of mind can be ‘‘averred gen-
erally.” Here we come back with legis-
lation on this subject which virtually
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closes the courthouse door to plaintiffs
in legitimate cases, where there are
very important issues and very impor-
tant damages.

When the distinguished Senator from
New Mexico, Senator DOMENICI, was
saying that hundreds of thousands of
people will be pleased with overriding
the President’s veto, I would respond
that millions of Americans will be dis-
pleased when they understand that
what the Senate has done here is to
make it virtually impossible for them
to get a case into Federal court.

These are not trivial matters. It is
hard to comprehend the enormous bil-
lions and trillions of dollars which we
talk about in the Senate. The gross na-
tional product of the United States of
America—that is what everybody pro-
duces, all the cars, washing machines,
and the services—what everybody pro-
duces in this country amounts to $7
trillion, everything that goes on in this
country. The transactions on the stock
exchanges, the sale of stock, approxi-
mate $4 trillion.

We are not talking about a small
group of lawyers, or a hundred thou-
sand people who Senator DOMENICI says
will be pleased if we override the Presi-
dent’s veto. We are talking about mil-
lions of people in America who invest
in stocks and bonds and who need to be
treated fairly. We are talking about
the greatest country in the world with
an economic development which has
developed a corporate mechanism, the
corporate machine for acquiring cap-
ital by stock offerings on the basis of
fairness where we have laws which say
what the offerors must do in terms of
honest representations. These are mat-
ters involving enormous sums of
money.

Just a few of the cases are:

Wedtech, which involved a matter
where investors recovered $77 million
of their losses which had exceeded
more than $100 million in a class action
suit;

Platinum Software, where investors
lost over $100 million, recovered $22
million in a class action suit against
the company for overstating revenues;

The famous Charles Keating, Amer-
ican Continental, Lincoln Savings case

where a jury awarded $4.4 billion
against Mr. Keating and others for
fraud;

The Drexel Burnham Lambert case
where a New York securities law firm
settled the claims of 40,000 class mem-
bers who had invested in municipal
bonds underwritten by Drexel for $26.5
million. Drexel subsequently went
bankrupt in the aftermath of the Mi-
chael Milken insider trading scandal;

A matter pending today involving in-
vestors in Orange County municipal
bonds who lost more than $1.5 billion
due to the high-risk trading and invest-
ment strategy pursued by Orange
County, and suit is currently pending;

Hedged Investments Associates, a $40
million settlement against Kidder,
Peabody and Morgan Stanley to re-
solve a class action brought on behalf
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of 1,000 investors, mostly elderly retir-
ees who had sustained losses of $72 mil-
lion where there was a Ponzi-like
scheme;

The case of LA Gear, an athletic
equipment maker, a class action set-
tled for over $35 million to resolve a
suit over allegations of a false public
statement about stock value;

Chambers Development suit settled
for $75 million on allegations of false
statements by management over cor-
porate earnings and accounting meth-
ods;

The Washington Public Power Supply
System, 26,000 investors were defrauded
of over $2 billion for fraud in selling
bonds using false information, and over
$800 million was recovered in a class
action suit.

This is a very brief statement illus-
trating the kind of problems for which
these cases are brought.

Let me point out, Mr. President, that
President Clinton has committed to
signing the bill with three changes
which would leave the reform program
provisions essentially intact.

There would be reform of joint liabil-
ity, which has been urged by many.
That stays in. Safe harbor for forward-
looking nonfraudulent statements
which turn out to be incorrect—that
change stays in. The elimination of li-
ability under RICO, something which
should have been changed a long time
ago, stays in. Procedural changes to
make certain that the plaintiffs, rather
than their attorneys, control the liti-
gation stays in.

The Wall Street Journal has an inter-
esting comment in today’s edition say-
ing that only one of the three major—
let me read a paragraph. It is relatively
brief. ‘“While supporters [that is, sup-
porters for the bill] weren’t admitting
it publicly yesterday, only one of the
three major interest groups pushing
the bill, the high technology companies
often targeted for fraud suits, regard
the bill’s strict pleadings standards as
essential. The other two groups, ac-
counting and securities firms, are more
interested in other aspects of the law-
suit-limiting bill such as limits on
their financial liability.”” And those
would all be retained.

President Clinton went into this
pleading issue in some detail. He filed
a short three-page veto message. But 1
can personally attest to the thorough-
ness of the President’s analysis of this
issue because he called me on Tuesday
night, night before last, rather late,
10:15 at night, and told me that he was
issuing a veto message and made a
comment that a letter which I had
written him on December 8 this year
had brought to his attention matters
that he had not previously understood.

The letter which I wrote to him said,
in part, that I urged the veto because
of the restrictive method of pleading
scienter; that is, knowledge on the be-
half of the defendants, and talking
about the sanctions which could be ap-
plied and the strong limitations on
plaintiffs’ suits where you have this ex-
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traordinary standard of pleading, the
short statute of limitations, and the
mandatory review for sanctions under
rule 11, which would so discourage any
litigation from being brought. And, at
the bottom of the letter, I printed in
longhand this note: ‘““‘Going back to my
roots on studying this issue at the Yale
Law School, I think that my Federal
procedure professor—Judge Charles
Clark—would roll over in his grave to
see the specific pleading standard in
this bill, prohibition on discovery until
a motion to dismiss is denied, and the
chilling sanctions. Your veto would
send it back for important revisions.”

When the President called—and we
had a conversation lasting about half
an hour—he went in into these plead-
ing provisions in detail, and talked
about his own procedure professor at
the Yale Law School, fully understood
precisely what he was doing, and said
in his veto message that he was pre-
pared to sign the bill and supported the
goals of the bill but thought it unfair
to virtually close the courthouse door
with these requirements.

Mr. President, I ask unanimous con-
sent that the following documents be
printed in the RECORD following my
statement:

No. 1. My letter to the President
dated December 8, 1995;

No. 2. The President’s veto message
dated December 19;

No. 3. My ‘“Dear Colleague’ letter
dated December 20;

No. 4. The article in the Wall Street
Journal of today, December 21; and

No. 5. The editorial in USA Today
dated December 21, today.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibits 1, 2, 3, 4, and 5.)

Mr. SPECTER. Mr. President, in con-
clusion, the two most popular words of
any speech, I ask my colleagues and
the staffs just to take a look at what
we are doing here. The President is pre-
pared to sign a bill and to sign into law
very substantial changes in the securi-
ties fields which have been urged and
would become law—limitations on
joint liability, reforms, so-called, in
the safe harbor provisions, the elimi-
nation of liability under RICO—and I
have had many people, especially the
accountants, urge that change be
made—procedural changes to ensure
plaintiffs, not their attorneys, control
the litigation; really very major and
enormous changes.

But this one provision as to how you
state your case is just unfairly, unduly
restrictive in this bill because it turns
the Federal Rules of Civil Procedure on
their head. It turns in a revolutionary
way—more than revolutionary, really
destructively revolutionary—the estab-
lished rules of mnotice pleading. It
strikes the amendment which this body
had adopted on my introduction telling
people how to meet the tough standard
of specific pleading and then adds to it
a particularity requirement which
makes it a virtual impossibility that
sufficient facts can be alleged and in a
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unique way cuts off discovery. The
only situation like it that I know
about. It mandates the cut off of dis-
covery when a motion to dismiss is
pending, because characteristically and
especially when you want to get inside
somebody’s head you cannot do it un-
less you ask them a question or two.

So this is something of really enor-
mous importance. What we would be
doing in effect is returning to a com-
mon law pleading standard, the com-
mon law of ancient England, probably
even tougher than common law in an-
cient England, which would be closing
the courthouse doors on millions of
Americans who invest their money.
And the long-range effect of what it
does to the lawyers is minuscule but
not what it will do to investors and
what it will do to capital formation in
the United States. So I think that if we
make these changes, simple but cri